
13 July 2012

VIA E-MAIL

Madame Maylis COUPET
Direction Générale du Trésor 
Chef du Bureau Epargne et Marché financier 
139, rue de Bercy 
75572 Paris Cedex 12 
France
hcp@dgtresor.gouv.fr

Monsieur Antoine MAGNANT
Sous-Directeur - Sous-Direction D 
Direction de la Législation Fiscale 
139, rue de Bercy 
75572 Paris Cedex 12 
France
bureau.d1-dlf@dgfip.finances.gouv.fr

Re: French Financial Transaction Tax

Dear Madame Coupet and Monsieur Magnant,

We write on behalf of the members of the Association of Global Custodians (the 

“Association”)1 to convey the members’ concerns regarding the implementation of the 

Financial Transaction Tax (FTT) in France as established through Article 5 of the 

Amended Financial Bill No. 2012-354 of 14 March 2012 (the “Finance Bill”), which 

                                                          

1 The Association is an informal group of eleven global banking institutions, listed 

on the letterhead above, that conduct significant custodian services and related 

asset-servicing functions on behalf of cross-border institutional investors worldwide, 

including non-resident institutional clients investing in France. 
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presents challenges for the Association members as custodians due to the lack of 

sufficient time to prepare for the launch of this new tax.  

The Association is aware that various other industry groups have submitted 

comment letters to you concerning the implementation of this tax.  Specifically, we 

reference a letter sent to you by the British Bankers’ Association (the “BBA”) and the 

letter issued by the Association for Financial Markets in Europe (the “AFME”), both dated 

6 July 2012 (the “Letters”).  For your convenience we attach hereto a copy of the Letters.  

The Association concurs in the views and suggestions conveyed in the Letters. For the 

purposes of the Association members’ comments, we set out below the key areas 

requested for clarification and confirmation, as noted in the Letters, around the issues 

that most significantly impact the Association’s members and their clients.

The effective date of the tax is August 1, 2012, which is less than a month from 

now, and there remain a number of items which are yet to be finalized at the market 

level.  Accordingly, the Association members strongly recommend that the 

implementation of the FTT be postponed to allow sufficient time to understand the 

finalized provisions of the Finance Bill and to introduce a mechanism to ensure 

compliance with the tax obligations set forth therein.  

To date, there are a number of items which require clarification at the market 

level (including an explicit list of securities impacted and recognized foreign markets, 

securities and transactions deemed to be in-scope, and details on the identification of 

liable parties), and which impact the ability of the Association members as custodians 

and their clients to define a framework to comply with the obligations of the FTT.   

The framework for the application of the FTT is quite complex for Global 

Custodians and their clients in that the identification of the withholding and reporting 

entity depends on how the transaction is executed, where the transaction is executed,

and the number of parties involved in the chain of the transaction. Accordingly, 

additional lead time is necessary for the Association’s members and their clients to 

understand and introduce an appropriate mechanism to ensure compliance as the tax is 

not directly levied at the point of trade execution similar to other markets that apply a 

transaction tax. The Association members and their clients need the final administrative 

guidelines to be issued and the guidance on the best practices from the AMAFI and 

AFTI, which are only expected mid-July, to appropriately introduce procedures to comply 

with the FTT.  The lack of clarity on the above items is presenting challenges in defining 

a structure for the Association’s members and their clients to fully comply with the 

obligations under the FTT.  Some items of concern are more explicitly noted below:
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(1) Securities Lending

Clarification on the requirement to declare securities lending transactions, given 

that these transactions are reportable under another means, and are not subject to FTT.  

Reporting of both legs of these transactions will require significant efforts to introduce a 

mechanism to support this requirement.

(2) American Depositary Receipts

Clarification of how the collection of this tax will be accomplished in the United 

States given there is no infrastructure in the market to collect such tax.

(3) Collateral

Clarification on the applicability of the FTT on in-scope securities used as 

collateral for securities lending transactions, swaps, or repurchase agreements

regardless of whether such collateral settles outside of the main agreement governing 

such transactions, and the consideration to remove the requirement to report these 

exempt transactions.

(4) Intra-day Transaction Netting 

Clarification on the technical and operational application of netting of in-scope 

transactions on a given day conducted through various brokers.  Clarity is required on 

which broker(s) are responsible for the tax and reporting to Euroclear France. 

(5) Accountable / Liable Party

Clarification on the accountable party for tax withholding and reporting given the 

complex framework for the application of the FTT in the legislation. The obligation to 

withhold the tax and report on in-scope transactions is not designated to a single party, 

and as such there is ambiguity as to who is the accountable/liable party and the process 

to follow.  The withholding and reportable party differs based on the type of transaction, 

number of parties which are in the chain of the transaction, and whether the transaction 

is executed within or outside of France. This presents increased liability and risk to the 

accountable party  who would have to  determine a mechanism to confirm with its clients 

all transactions have been accounted for in order to ensure compliance with the 

assigned obligations.  

Clarification on the party deemed to be the securities account holder.  

Interpretations seen by Association members have indicated the Global Custodian is 

considered the securities account holder, while technically, the local subcustodian bank 
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holding the securities for the Global Custodian locally maintains the securities account at 

Euroclear France.  It would therefore seem logical to identify the local subcustodian bank 

as the securities account holder, who would then be the accountable party for those 

transactions that are executed without a broker.  The local subcustodian bank could then 

ensure access to client assets via its client agreements.  

(6) Scope of Instruments

Clarification on the overall scope of securities for which the FTT should be 

applied. The Association notes that the regulator will only publish a list of companies 

with a market capitalization exceeding one billion euro; however, this list would not 

contain a security identifier and would therefore leave room for interpretation. By adding 

this additional element, the Association members believe that ambiguity vis-à-vis those 

instruments in or out of scope could be avoided.

(7) NCBO Portfolio Transfers between Custodians

In the case of “No Change of Beneficial Ownership” (“NCBO”) portfolio transfers 

between custodians, there is a transfer of legal title (although not beneficial interest) 

without the involvement of an ISP.  The Association requests confirmation that such 

transfers of title are not reportable, and also confirmation of the documentation 

custodians are required to retain to evidence that the transfer was indeed NCBO, given 

that the securities account holder in that case would be the party liable to FTT.

*     *     *     *     *

Based on the above, the Association members respectfully repeat their strong 

recommendation to delay the introduction date of the FTT to have more time to obtain 

clarity on outstanding questions and also allow the market more time to prepare its 

systems and infrastructure for the introduction of the FTT.
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The Association greatly appreciates the opportunity to provide the comments set 

forth above.

Sincerely yours,

Mary C. Bennett
Baker & McKenzie LLP
Counsel to the Association

Attachments



 
 
 
 

BBA comments on the Instruction to present the tax system on financial transactions 
established by the provisions of article 5 of Amended Financial Bill No. 2012-354 of 14 March 
2012 for 2012 
 
The British Bankers’ Association (BBA) is the leading association for the United Kingdom (UK) 
banking and financial services sector, representing over 200 banks, which are headquartered in 50 
countries and have operations in 180 countries worldwide. These member banks collectively provide 
the full range of banking and financial services. The International Custody Tax Liaison Group 
(ICTLG) is affiliated to the BBA and is the principal forum for custody tax practitioners operating out 
of the UK 1. Further information on Global custody services is provided in Annex 1. 
 
The BBA welcomes the opportunity to contribute constructively to the French Government’s 
development of the instruction for the ‘taxe sur les transactions financières’ (‘TTF’) established by 
the provisions of Article 5 of Amended Financial Bill No. 2012-354 of 14 March 2012 (‘the 
legislation’).  We would, of course, be happy to clarify any points raised in these comments, or to 
discuss further any issues related to our understanding of the intentions underlying the instruction.  
 
General Comments 
 
BBA members have significant concerns that there is insufficient time to fully implement the required 
system changes before 1 August 2012, to support compliance with their obligations under the TTF.  
We have articulated a number of issues below and there are also several operational aspects listed 
in Annex 2 that remain unclear with less than one month until the implementation date. Given that 
final administrative guidance has not yet been issued, and that guidance on best practice from the 
French industry representatives AMAFI and AFTI are also not expected until mid July, it is currently 
extremely challenging to implement the required processes to ensure compliance with the 
obligations on custodian banks under the TTF. 
 
The TTF law imposes numerous obligations on non-French investment services providers and 
securities account holders.  However, whilst we have seen an English translation of the draft 
guidance from the Direction Generale Des Finances Publiques, which provides some much welcome 
clarity on certain administrative aspects of the TTF, there remain a number of references to the TTF 
legislation and the French Monetary and Financial Code which make it very difficult to fully interpret 
the detailed technical requirements.  We, therefore, respectfully request that you make available an 
official English translation of both the relevant tax legislation and corresponding guidance, or confirm 
where this may be found if already in existence. 
 
In recognition of the challenges the industry is facing, to implement system changes in spite of 
ongoing uncertainty and in what is a very short timeframe, the BBA additionally requests an 
extension to the interim schedule beyond the proposed three months.  We would urge that the 
interim schedule is extended to the end of the calendar year 2012.  Furthermore, we would ask that 
the French Government consider suspending the application of any penalties during the transitional 
period.  This will enable the industry to familiarise itself with the practical requirements of the TTF 
and adapt accordingly as these inevitably evolve post-implementation, without enforcing 
unnecessarily punitive measures. 

 
 
 
 
 
 
 
 
 

                                                 
1 ICTLG members include most of the major global custodians (Bank of New York Mellon, BNP Paribas, Brown Brothers Harriman, 
Citibank, Credit Suisse, Deutsche Bank, HSBC, JPMorgan Chase, Northern Trust, Royal Bank of Canada, State Street Bank & Trust Co. 
and UBS AG) 
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The commentary below provides further information regarding specific concerns around the 
implementation of the TTF for custodian banks. 
 
Securities Lending 
 

As BBA members currently understand the legislation, both legs of a standard repurchase or 
securities lending agreement (i.e. stock lent out and same stock returned) involving in-scope French 
securities would be exempt from the TTF.  
 
BBA members further understand the draft instruction to mean that the same transactions would be 
reportable to the French tax authorities by either the broker to the transaction or, if no broker is 
involved in the transaction, the Local (i.e. French) sub custodian of the lender and the borrower, 
using information provided by the main custodian as appropriate. It is currently unclear in what 
format this information is to be provided to the French Tax Authority. 
 
BBA member’s interpretation of the legislation is that reporting should indicate the exempt status of 
the transaction in the reporting, but it is unclear from the draft instruction how this will be achieved in 
practice. One possible way of achieving this would be the use of a one off “tick the box” declaration, 
however if any additional information is required then this may not be appropriate. The BBA would 
request further clarity on this point to ensure custodian banks are compliant with their obligation 
under the TTF. 
 
We would also respectfully request that, due to the operational burden of reporting exempt 
repurchase and securities lending transactions, such transactions should be excluded from the 
requirement to report. The BBA understands that information regarding securities lending 
transactions is already reported and therefore it would appear to be an unnecessary requirement 
leading to duplicate reporting. Additional reporting of this information would require substantial 
development issues in establishing the necessary reporting infrastructure, for what we would 
perceive to be little benefit. 
 
Collateral 
 

It is currently not clear from the draft guidance whether French in-scope securities provided as 
collateral for either a securities lending transaction, swap or repurchase agreement would be subject 
to the TTF. As BBA members currently understand the law, collateral which is provided as part of a 
securities lending, swap or repo transaction, and can therefore be shown to be a temporary transfer 
of securities, should be exempted from the TTF. As the regulations currently stand, if collateral is 
provided in support of a transaction, but is settled outside of the main agreement, it does not appear 
that this same collateral would be able to benefit from the temporary transfer of securities exemption.  
 
Due to this perceived mis-match, it appears that current market practice will be to exclude French 
securities from the list of acceptable collateral securities with effect from 1 August 2012, where they 
may not be able to meet the current criteria.  
 
The BBA would respectfully suggest that confirmation is provided that collateral securities are 
exempted from TTF if that was the original intention. If collateral securities are to be exempted from 
TTF the BBA would request that, due to the operational burden of reporting exempt collateral 
transactions, such transactions should be excluded from the requirement to report. 
 
Broker Payments 
 

There is currently a great deal of uncertainty amongst financial institutions around the correct 
process for identifying payments in instances where payments will be facilitated by trading with 
various brokers. The BBA’s interpretation of the legislation is that it requires the total net position to 
be subject to tax. Under this interpretation it is unclear whether the tax would be charged for both 
brokers, and which broker would be responsible for collecting the fees.  
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Similar to the above, the current framework for the implementation of this tax is quite complex and 
could lead to issues with compliance of the obligations based on the different parties involved. One 
potential solution to this could be to have a single party responsible for the payment and reporting of 
the transactions to Euroclear France to avoid any ambiguity on the "account/liable" party. Or, a 
facility similar to Euroclear UK whereby the tax is handled as a stamp duty and processed directly by 
the Central Settlement Depository (CSD) by coding incorporated into settlement instructions.  
 
Identification of Accountable parties 
 

The BBA’s understanding of the legislation is that the tax applies on securities that result in the 
transfer of legal ownership. Such transfer occurs when securities are settled with the CSD. 
 
Commonly a CSD will hold accounts for each direct participant; each participant account will reflect 
the net position of all activity that has occurred for its customers. In the case of Global custodian 
banks, the account will reflect the total position of its direct customers. 
 
Securities of customers of the Global custodian bank will generally be held in that custodian’s 
nominee name, who in turn uses the services of a Local custodian bank to finally settle the purchase 
and sale transactions with the CSD. 
 
As per our current understanding of both the legislation and the draft instruction, reporting and 
payment of the TTF is the responsibility of either the Broker or, for OTC trades, the investment 
services provider (‘ISP’) i.e. custodian bank. However, as described above, the securities settlement 
transactions will always flow through the various custodian banks resulting in no direct correlation 
between the transfer of legal ownership and the reporting and payment of the TTF. 
 
As a result, it would appear that the ability to accurately reconcile TTF positions with the underlying 
transactions settled at the CSD would result in confusion and likely incorrect identification of 
accountable parties.  
 
Given that Global custodian banks will, in many instances, hold the book of records to identify 
underlying trading activity, BBA ICTLG members are extremely concerned that undue liability could 
be placed on its members. 
 
As we have already noted above, the imposition of a transaction tax that is not directly levied at the 
time of the transaction is risk and error prone and we would encourage consideration of a solution 
that enables identification and payment of the tax to be executed at the time of the trade execution. 
 
Conclusion  
 

The BBA hopes that the comments above provide sufficient clarification regarding the covered 
subject matters. We remain at your disposal to provide any further detail on these points or to 
discuss these matters further.  
 
 
6 July 2012 
British Bankers’ Association
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Annex 1 – Global Custody Services 
 
In providing Global custody services, BBA members routinely seek appropriate tax relief on behalf of 
their custody clients. The group also works with overseas tax authorities to ensure the smooth 
operation of procedures for dealing with withholding tax and to eliminate or minimise existing 
discrepancies in the current tax relief processes and regimes from jurisdiction to jurisdiction.   
 
As you may know Global custody services essentially comprise the settlement and maintenance of 
securities assets, the handling of post-settlement events such as income payments and corporate 
reorganisations and associated cash management.  In order to provide such services, our members 
will normally appoint a bank established in the country of investment to facilitate settlement of 
securities assets and provide post-settlement asset servicing. These banks are referred to as sub-
custodians. The Global custodians’ clients will not be direct clients of the sub-custodian and will look 
to the Global custodian to service their requirements.  Such clients may be entitled to the application 
of lower rates of withholding tax on income events pursuant to a relevant double taxation treaty 
(DTT) or under domestic law. A Global custodian will normally facilitate access to such lower rates of 
withholding tax – typically by submitting relevant information or documentation to the Local sub-
custodian or paying agent. 
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Annex 2 – Operations’ Requests for Additional Clarification: 
 
In seeking to apply the instructions provided BBA members have identified a number of areas where 
it is unclear how these will be treated under the legislation. We have summarised these below: 
 
TTF Established Exemptions 
 
It is unclear whether operations processed by a clearing house or CSD are considered exempt from 
the TTF. 
 
TTF impact of Mt54X messages on Custodians and IMs 
 
It is unclear whether the tax will be collected and paid separately from the trade settlements. This 
may have an impact on Mt54X messaging. 
 
It is unclear whether clients will be responsible for sending the tax details to custodian banks in order 
to match the net amounts for the bank. If the clients are responsible for sending tax details to the 
custodian in order to ensure each match the net tax amounts due to the brokers, this may give rise 
to administrative and operational concerns. 
 
TTF Pending Items Awaiting Clarification: 
 
Scope: 
 

 We would respectfully request a list of companies that meet the criteria to apply TTF 
 We would respectfully request confirmation on whether trading or issuance of ADRs / GDRS 

will be considered in scope for TTF application 
 We would respectfully request confirmation on which transactions related to corporate 

actions, if any will be in scope of the TTF application 
 We would respectfully request confirmation as to whether TFF tax may be subject to Value 

Added Tax (VAT) 
 
Payment: 
 
We would respectfully request that the French Tax Authorities:  
 

 Define payment procedures to process payment with local brokers and custodians 
 Define payment procedures for transactions paid in non-Euro currencies 
 Define the payment process for transactions settled in regulated markets outside of France 
 Provide confirmation as to whether deadlines are to be based on business days or calendar 

days 
 
Declaration: 
 
We would respectfully request that the French Tax Authorities confirm the following: 
 

 The format of tax the declaration approved by the French Tax Authority 
 The method to be used to submit the tax declaration 
 How to identify the responsibilities of investors and accountable parties 

 
Collection: 
 
We would respectfully request that the French Tax Authorities provide further information on the 
treatment of: 
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 Transactions paid in non-Euro currencies 
 Transactions settled in regulated markets outside of France 

 
Accountable Party: 
 
We would respectfully request that the French Tax Authorities: 
 

 Provide clarity regarding the responsibilities of the accountable party for ISPs and account 
holders 

 Clarify the meaning of the account holder, specifically, whether this is the Global custodian or 
Local sub custodian 

 
Netting: 
 
We would respectfully request that the French Tax Authorities: 
 

 Define the process to be used to net same day purchase and sale taxable transactions 
 Clarify if the netting process is mandatory or voluntary 

 
Reclaim Process: 
 
We would respectively request clarification on the operation of a reclaim process in the event of an 
overpayment. 



























AFME Note, 27 June 2012 

American Depositary Receipts – Issues with implementing a Financial Transaction Tax

Introduction

American Depositary Receipts (“ADRs”) are negotiable US certificates representing ownership of 

shares in a non-U.S. corporation. ADRs are US securities issued under US securities regulations by 

US depositary banks and settled following US settlement regulations and procedures. ADRs are 

quoted and traded in US dollars in the US securities market. ADRs were specifically designed to 

facilitate the purchase, holding and sale of non-US securities by US investors in order to improve 

access to US capital markets for non-US companies. 

AFME members have raised the following points and concerns in relation to the proposal for 

charging a Financial Transaction Tax (“FTT”) on transfers of ownership of an ADR. Our comments 

below make reference to certain aspects and issues in relation to the French FTT due to come into 

force on 1st August 2012. 

We would note in the first instance that, following the introduction of Stamp Duty Reserve Tax, the 

UK Tax Authorities choose to deal with the complexities and legal difficulties which arise in charging 

SDRT on ADRs by implementing a specific exemption from the charge to SDRT covering all depositary 

receipts for stocks and shares. This can be found at section 99(6) FA 1986 as follows:

99(6) “Chargeable securities” does not include interests in depositary receipts for stocks 

or shares. 

Concerns raised by Member Firms of AFME

Potential for multiple charges to FTT

Where a Member Firm delivers shares to a Depositary Bank in return for the issue of an ADR, our 

understanding, subject to an analysis of the recently issued draft Instruction Fiscale, is that a charge 

to FTT may arise in respect of the value of the shares delivered.  If the ADR itself were subject to FTT 

then a second charge will arise in respect of the delivery of the ADR to the Member Firm (which may 

be subject to a market maker exemption), and a third charge will arise when the ADR is transferred 

to the end client by the Member Firm. The economic cost of these two/three charges to FTT will be 

passed on by the broker to the end investor and will be a significant disincentive for any US investors 

wishing to purchase ADRs referencing French securities. 

Transactions processed by a Central Securities Depositary (“CSD”) outside of France

ADRs are quoted, traded and settled on the US securities market. Such transactions are not reported 

to Euroclear France in any form, as such Euroclear France is not in a position to reconcile any FTT 

paid in relation to transactions on the US securities market. Further there is no mechanism in the US 

securities market to collect US and/or non-US taxes.

ISPs not prepared for implementation of an ADR charge



It is clear from the existing wording of the French FTT legislation that assimilated equity securities 

are liable to FTT only if they are issued by a French Company with a market capitalisation of more 

than EUR1billion. ADRs are issued by US Depositary Banks, which would appear to fall outside the 

scope of the existing legislation. Market intermediaries have therefore been implementing processes 

and procedures to charge and collect FTT on transactions in the relevant French equities.  Member 

firms have noted that significant resource over the last several months has been required to 

implement FTT collection and charging processes in trading systems related to the French market.  

With only 1 month until the effective date of the FTT it will be very difficult for Member Firms to 

implement additional changes to US securities market trading systems with such a short lead time.  

We understand that no other jurisdiction has currently applied a tax equivalent to FTT to ADR 

trading (e.g. the UK exemption already noted above), and therefore there is no infrastructure in the 

US market to implement such a charge. This may lead to significant disruption in the market for 

ADRs referencing French stocks and shares.  

US Brokers not familiar with legislation

Member firms have noted that there are several hundred brokers and market intermediaries holding 

accounts with the US CSD, DTC. Additionally there are many more brokers who settle securities 

transactions through those direct DTC participant accounts. Given that these market participants 

operate under US securities law and regulations, many or most of these DTC participants, brokers 

and market intermediaries will have no way of knowing about the implementation of this French 

legislation. This is likely to create uncertainty and inconsistency between brokers, and may again 

lead to significant disruption in the market for ADRs referencing French stocks and shares. In 

addition, any requirement for US brokers to collect a non-US tax on transactions in US securities is 

likely to cause significant confusion and to face significant resistance from US brokers in particular 

based on issues of extraterritoriality.

Intergovernmental Approach in relation to Tax Legislation

We note that many European Governments and Representative Bodies have made representations 

to the US Authorities with regard to the potential conflicts of law arising from the implementation of 

US Foreign Account Tax Compliance Act (“FATCA “) legislation. We understand that the proposed 

ADR charge to FTT would apply to transactions agreed in the US under US law in respect of US issued 

securities. We would therefore suggest that the appropriate mechanism for implementing such an 

overseas tax charge be addressed in the course of negotiating the Intergovernmental Agreement 

with the US referred to in the joint statement issued on 7th February 2012 by the US Treasury 

Department in conjunction with a number of Partner Governments, including France, or by some 

other bilateral or multilateral arrangement.
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