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settlement in the European Union and on central securities depositories (“CSDR Review”) 

Executive summary of the response 

CSDR AND TECHNOLOGICAL INNOVATION 

The concept of book-entry form under CSDR appears to be workable in the context of Security 

Tokens on a DLT, however proposals covering DLT, including tokenised securities, should take into 

account the outcome of the Pilot Regime and should be carefully calibrated to ensure appropriate 

application to digital securities where relevant - with consideration given to where and how the 

Settlement Finality Directive should apply. 

Certain definitions require clarification to address a DLT environment for Security Tokens and other 

types of crypto-assets including: “securities account”, “dematerialised form” and “settlement”.  

Settlement fails could still arise in a DLT context. Clarification will be needed to ensure that the 

requirements of Articles 6 and 7 of the CSDR are clearly applicable to DLT based securities. 

If stablecoins are used as a means of payment, their issuers must comply with the equivalent 

standards and principles that govern payment service providers today. If issuers conduct activities 

that are akin to regulated banking activities, they should be regulated as such. 

Guidelines are needed in a DLT environment to establish parameters and criteria for the outsourcing 

of functions not performed by a CSD, and what roles the CSD must retain, and how some of the 

functions performed should be understood in a distributed environment or network. Moreover, 

communication procedures with market participants and other market infrastructures must deliver 

interoperable platforms. The standard of care and liability of CSDs in protecting the securities of 

participants and of their clients requires review and in doing so digital assets/technology should be 

considered in a revision of Article 38. Investor protection under legislation such as UCITS and AIFMD 

is not fully addressed if requirements fall on intermediaries but not on CSDs. Finally, clarity in 

national law is needed regarding enforceability of any property rights of end investors arising in 

relation to Security Tokens: it should be made clear under national law whose governing law applies 

to each securities account in any holding chain. 

AUTHORISATION TO PROVIDE BANKING-TYPE ANCILLARY SERVICES 

Any changes to the current rules should not result in a relaxation of the prudential requirements (as 

per the regulatory technical standards defined in the Commission Delegated Regulation (EU) 

2017/390) that apply to CSDs wishing to provide banking-type ancillary services. 

SCOPE 

In addition to focusing on scope of types of financial instruments that are subject to the Regulation, 

the AGC-EFC believes it is important to focus on scope of types of transactions in financial 

instruments that should be considered subject to key aspects of the Regulation. There is also 

confusion regarding the scope of application of CSDR provisions to different types of market actors, 

regardless of the types of financial instruments or transactions involved.  

Most of the “scope” concerns manifest themselves in the CSDR Settlement Discipline measures: 

these concerns become less problematic if and to the extent the buy-in requirements become 

discretionary.  However, even if buy-in were to become discretionary, scope issues should still be 

addressed.    
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Executive summary of the response – continued 

AGC-EFC’s submission makes specific recommendations to the current text of CSDR regarding the 

types of scope issues described above.  However, in our view, three more fundamental problems 

create legal uncertainty as to the scope of application of the buy-in rules. These are: lack of a 

definition as to which transactions fall within the scope of the buy-in rules; too broad of a geographic 

scope of the buy-in rules so that they conflict with third-country rules; and an unworkable 

mechanism to enforce the geographic scope of the buy-in rules. Generally, a pan-European 

framework for buy-ins should not create rules applicable to buy-ins for trades between trading 

parties located outside of the EU/EEA since they will be subject to their own requirements and rules. 

At a minimum, AGC-EFC recommends that the Level 1 and associated Level 2 regulatory texts are 

modified to conclude with the legal and factual reality that custodians and settlement agents act 

solely on their client’s instructions and are not parties to a trade. Any liability and non-payment of 

buy-in associated costs should sit solely with the delivering trading party. There should be no 

recourse back to “CSD participant” (direct or indirect) as they are not in the position to validate any 

failings in the buy-in process. 

Provisions relating to contractual arrangements and procedures – such as Article 25 of the 

Settlement Discipline RTS – should be amended to make clear that the trading parties responsible for 

the buy-in process (not custodians or settlement agents) are required to establish contractual 

arrangements with their counterparties to incorporate the buy-in process and not custodians who 

should be removed from Article 25 in its entirety.  AGC-EFC makes recommendations for amending 

Art. 25 accordingly.  Other provisions of CSDR and the RTS are affected as a consequence of this (e.g., 

CSDR Article 7 paragraphs 3, 6, 7, 8, 9, 10(b)(c) and 12 and RTS Article 39), which we also address in 

our submission. 

AGC endorses the views of others (in particular, AFME and ICMA) that the implementation of CSDR 

settlement discipline rules should be split in two. The current February 2022 date can be kept for the 

implementation of the rules contained in Article 6, and of the rules on late settlement penalties 

contained in Article 7 (with minor tweaks). The implementation of the rules on buy-ins should be 

postponed, pending a full Level 1 and Level 2 process for the establishment of new rules. 

Other Recommendations: 

Revision to the Buy-in Regime - For non-CCP flow we support a discretionary buy-in enshrining the 

rights of investors. We also support amendments to give effect to: the Pass-on mechanism; 

symmetrical payments; uniformity of extension periods across CCP and non-CCP trades. 

Improvements to the Cash Penalty Regime - AGC-EFC recommends that ESMA introduce and 

maintain a single instrument database including: liquidity indicator, penalty rate, pricing and 

extension period. 

RTS Article 36: Regarding failing secondary transactions in ETF unites it should be clarified that the 

seven-day extension period applies since this applies to “all financial instruments other than shares 

that have a liquid market”: units of ETFs are not classified as “shares”.   
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1. CSDR AND TECHNOLOGICAL INNOVATION 
 
CSDs and providers of ancillary services increasingly explore new technologies in relation to 
representations of ‘traditional’ securities in digital form (“tokenised securities”) and other “native” 
securities (directly issued on a blockchain) of crypto-assets that qualify as financial instruments (both 
may be referred to collectively as “Security Tokens”). 
 
More specifically, security tokens consist of:  
 

• tokens issued solely using digital ledger technology (“DLT”) that satisfy the applicable 
legal/regulatory definition of a security or financial instrument under national (local) law 
(e.g., the World Bank’s “Blockchain Bond”); and  

• tokens represent underlying securities/financial instruments using DLT that are 
issued/maintained on a separate platform (e.g., a traditional CSD, registrar, etc.), where such 
representation itself satisfies the definition of a security/financial instrument under national 
(local) law. 

 
On 24 September 2020, as part of the Digital Finance Package, a Commission Proposal for a 

Regulation on a pilot regime on market infrastructures based on distributed ledger technology was 

published (the “Pilot Regime”). 12 Under this proposal, a CSD operating a DLT SSS would be able to 

benefit from certain exemptions from CSDR rules that might otherwise be difficult to apply in a DLT 

context (e.g. exemptions from the application of the notion of transfer of orders, securities account 

or cash settlement). This should help stakeholders test in practice potential solutions. 

Any proposals to reform or amend CSDR that are intended to encompass DLT, including tokenised 

securities, should take into account the outcome of the Pilot Regime, as well as conclusions drawn 

following a full assessments of this outcome.  

We believe that (1) the CSDR should be carefully calibrated to ensure appropriate application to 

digital securities where relevant, and (2) consideration should be given to where and how the 

Settlement Finality Directive should apply (including with respect to which types of tokenised assets) 

as this will have implications for the application of national law – and risks – applying to CSDs and 

intermediaries.  

In addition, we agree with other stakeholders that certain definitions contained in the CSDR require 
clarification to address a DLT environment for Security Tokens and other types of crypto-assets. These 
definitions include: “securities account”, “dematerialised form” and “settlement”. 
 
Question 17. Do you consider that certain changes to the rules are necessary to facilitate the use of 
new technologies, such as DLT, in the framework of CSDR, while increasing the safety and improving 
settlement efficiency? 
 
The pilot regime is sufficient at this stage 
 
 
 
 
 
 
 
 



CSDR Review 
AGC Response – Summary and Extract, 2nd February 2021 
 

5 
 

Question 18. Would you see any particular issue (legal, operational, technical) with applying the 
following requirements of the CSDR in a DLT environment? Please rate each proposal from 1 to 5. 

 

1 According to point (1) of Article 3(1) of the Commission proposal for a Regulation on Markets in Crypto-assets, 

and amending Directive (EU) 2019/1937 (COM/2020/593 final) ‘distributed ledger technology’ or ‘DLT’ means a 

type of technology that support the distributed recording of encrypted data. 

2 Proposal for a Regulation 
of the European Parliament 
and of the Council on a 
pilot regime for market 
infrastructures based on 
distributed ledger 
technology, 
COM/2020/594 final.  

1 (not a 
concern) 

2 (rather not a 

concern) 

3 

(neutral) 

4 (rather a 

concern) 

5 

(strong concern) 

No opinion 

Definition of 'central securities 
depository' and whether 
platforms can be authorised as 
a CSD operating a SSS which is 
designated under Directive 
98/26/EC (Settlement Finality 
Directive (SFD)) 

   X   

Definition of 'securities 
Settlement system' and 
whether a blockchain/DLT 
platform can be qualified as a 
SSS under the SFD 

   X   

Whether and under which 
conditions records on a DLT 
platform can fulfil the functions 
of securities accounts and what 
can be qualified as credits and 
debits to such an account; 

   X   

Whether records on a DLT 
platform can be qualified as 
securities account in a CSD as 
required for securities traded 
on a venue within the meaning 
of of Directive 2014/65/EU 
(MiFID II) 

   X   

Definition of ‘book entry form’ 
and ‘dematerialised form' 

 X     

Definition of “settlement” 
which according to the CSDR 
means the completion of a  
securities transaction where it 
is concluded with the aim of 
discharging the obligations of 
the parties to that transaction 
through the transfer of cash or 
securities, or both; clarification 
of what could qualify as such a 
transfer of cash or securities on 
a DLT network/ clarification 
what constitutes an obligation 
and what would qualify as a 
discharge of the obligation in a 
DLT environment 

  X    

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31998L0026
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31998L0026
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31998L0026
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31998L0026
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0065
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0065
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0065
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0065
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What could constitute delivery 
versus payment (DVP) in a DLT 
network, considering that the 
cash leg is not processed in the 
network/ what could constitute 
delivery versus delivery (DVD) or 
payment versus payment (PVP) 
in case one of the legs of the 
transaction is processed in 
another system (e.g. a traditional 
system or another DLT network) 

   X   

What entity could qualify as a 
settlement internaliser, that 
executes transfer orders other 
than through an SSS 

   X   

 
 

Question 18.1 Please explain your answers to question 18 (if needed), including how the relevant 
rules should be modified.  
 
The current CSDR is not adapted to a DLT environment: we believe the outcome of the Pilot Regime 
should be assessed before drawing firm and final conclusions regarding what in CSDR should be 
revised specifically in respect of DLT: we believe other more immediate priorities should be 
addressed first, which we address in our responses to Parts 6 and 7 of this submission. This said, we 
believe that (1) the CSDR should be carefully calibrated to ensure appropriate application to digital 
securities where relevant, and (2) consideration should be given to where and how the Settlement 
Finality Directive should apply (including with respect to which types of tokenised assets) as this will 
have implications for the application of national law – and risks – applying to CSDs and 
intermediaries. 
 
Definition of 'Securities Settlement system' (SSS): Whilst a DLT platform might constitute an SSS 
under certain circumstances, it may not necessarily be a CSD. As Article 39 of the CSDR sets out 
CSDs’ obligations in the context of the SSS we would expect to see equivalent measures for a DLT 
environment that ensures: the SSS operates offers adequate protection to participants; defines the 
moments of entry and irrevocability of transfer orders in the SSS; discloses the rules governing the 
finality of transfers of securities and cash in the SSS; reasonable steps are taken to ensure that 
finality of transfers of securities and cash is achieved either in real time or intra-day and in any case 
no later than by the end of the business day of the actual settlement date; and settles all securities 
transactions against cash between direct participants on a DvP basis. The same services and risks 
should require the same rules. 
 
Securities Accounts: While CSDR defines a securities account, it does not explicitly clarify whether 
there is a legal difference between accounts, records and ledgers. Our assumption is that the notion 
of ‘wallets’ is similar to that of accounts and this will require definition. In a DLT context, we assume 
that a CSD should, through technological means, be able to control any attempts to transfer title; 
and to record and clearly reflect at any point the current ownership.  
 
Definition of ‘book-entry form’ and ‘dematerialised form’: The concept of book-entry form under 

CSDR appears to be workable in the context of Security Token settlement on a DLT. Article 3(1) of 

the CSDR provides that “any issuer established in the Union that issues or has issued transferable 

securities, which are admitted to trading or traded on trading venues, shall arrange for such 

securities to be represented in book-entry form as immobilisation or subsequent to a direct issuance 

in dematerialised form”.  Typically, Security Tokens are inherently dematerialised and should thus be 

able to meet this requirement. However, guidance should confirm that securities recorded on a 

distributed ledger fall within the meaning of securities issued in “dematerialised form” that fulfil 
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book-entry requirements. Article 3(2) requires that where a “transaction in transferable securities 

takes place on a trading venue, the relevant securities must be recorded in book-entry form in a CSD 

on or before the intended settlement date, unless they have been so recorded”. The requirement 

does not appear to be inconsistent with blockchain based records. 

 

We recommend amending the requirement to have physical instruments deposited with a CSD for 

listing on a stock exchange. Also, civil law rules for the transfer of title to dematerialized securities 

would have to be introduced. Currently, the transfer of title of securities is based on the concept of a 

fictional transfer of possession of physical certificates – which conceptually is at odds with digital 

securities. 

What constitutes Delivery vs Payment (DvP): DVP is achieved today in systems such as T2S where 

the Eurosystem operates the cash and securities on behalf of all parties in Central Bank money, or it 

can be realised via a licensed commercial bank, which operates cash accounts in commercial bank 

money such as Euroclear Bank. In the context of a DLT-based Security Token settlement, 

technical/operational solutions might be utilised to achieve DvP, or something similar. We are not 

aware of a restriction whereby a DLT-based SSS or CSD could not link to an RTGS system to the same 

effect. 

 

We note the possibility of using stablecoins to effect payment on DvP: if stablecoins are to be widely 

used as a means of payment, their issuers must comply with the equivalent standards and principles 

that govern payment service providers today. Similarly, if the issuers conduct activities that are akin 

to regulated banking activities, they should be regulated as such. This is required to protect end 

users and ensure financial stability. If CSDR were to permit DvP utilising stablecoins, certain 

minimum conditions would need to be established. 

Definition of settlement internaliser: A settlement internaliser is an entity that receives an order or 

settlement instruction from a client but does not forward it on to another entity in the securities 

holding chain. Instead, the settlement instruction results in a transfer of securities from one account 

to another across the books of the internaliser without the movement taking place on the securities 

settlement system of the CSD. On the assumption that the CSD acts as the operator of the DLT 

network, the same principles would apply, albeit the benefits of internalisation may be less clear in a 

DLT context.          

 
Question 18.2 Do you consider that any other changes need to be made, either in CSDR or the 
delegated acts to ensure that CSDR is technologically neutral and could enable and/or facilitate the 
use of DLT? 
 
Yes 
 
Question 18.3 If yes, please indicate the provisions and make the relevant suggestions. 
 
We believe that the regulatory obligations under the CSDR should continue to apply in respect of all 

securities, including those taking digital form as Security Tokens. This is to ensure that the regulatory 

landscape remains technology-neutral and does not treat those settling securities on a DLT platform 

in a more/less advantageous manner than those settling traditional securities. However, it remains a 

watching brief how the CSDR will align with the outcome of the Pilot Regime.  
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Areas that warrant review are:  

- Article 35 Communication provisions with participants and other market infrastructures: “CSDs 
shall use in their communication procedures with participants of the securities settlement systems 
they operate, and with the market infrastructures they interface with international open 
communication procedures and standards for messaging and reference data in order to facilitate 
efficient recording, payment and settlement”. As such as we believe that the outcome of the Pilot 
Regime should be reviewed in order to identify any changes to the CSDR that may be required.  

- Article 3.2: In order to set up pilot operations for transactions in DLT securities which are traded 
on DLT MTFs or other DLT trading venues, there needs to be an exception to Art. 3(2) CSDR: DLT 
securities do not have to be recorded in a CSD but in an entity permitted under the pilot regime. 
Furthermore, clarification is needed for whether DLT trading/execution venues permitted under 
the pilot regime are not regarded as trading venues in the sense of Art. 3(2) CSDR. Otherwise, 
issuers who wish to issue DLT securities which are to be traded on DLT trading/execution venues 
under the pilot regime would remain obliged to record the DLT securities in a CSD although the 
DLT trading/execution venue is itself exempt from this requirement 

 

 
Question 19. Do you consider that the book-entry requirements under CSDR are compatible with 
crypto-assets that qualify as financial instruments? 
 
Yes 
 
Question 19.1. Please explain your answer to question 19.  
 

The concept of book-entry form under CSDR appears to be workable in the context of Security Tokens 

on a DLT.   

– Article 3(1) of the CSDR provides that “any issuer established in the Union that issues or has 
issued transferable securities, which are admitted to trading or traded on trading venues, shall 
arrange for such securities to be represented in book-entry form as immobilisation or 
subsequent to a direct issuance in dematerialised form”.  Typically, Security Tokens are 
inherently dematerialised and should meet this book-entry requirement. However, it would 
be helpful if European regulators produced guidance to confirm that securities recorded on a 
distributed ledger fall within the meaning of securities issued in “dematerialised form” that 
fulfil the book-entry requirements.   
 

– Article 3(2) requires that where a “transaction in transferable securities takes place on a 
trading venue, the relevant securities must be recorded in book-entry form in a CSD on or 
before the intended settlement date, unless they have been so recorded”. The requirement 
to record the Security Tokens in book-entry form does not appear to be inconsistent with DLT 
based records. 

 

Under Recital 11 the Regulation does not intend to "impose one particular method for the initial 

book-entry recording, which should be able to take the form of immobilisation or of immediate 

dematerialisation", the only constraint imposed by the regulation is that this recording on an 

account should take place via an authorised central depository. 

CSDR therefore does not oppose the recording of Security Tokens in the central depository taking 

place via a DLT network and not via an account as understood from an accounting viewpoint. 

However, routing via the intermediary represented by the CSD remains an obligation. As things 
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stand at present, a platform listing Security Tokens should therefore perform settlement and 

delivery either via another market participant authorised as CSD or by being itself authorised as CSD.  

Although some Member States have considered CSDR book-entry requirements equivalent to the 

holding chain of a block of Security Tokens, what a book-entry system really means in a DLT 

environment needs further clarification, including the broader implications under national law (such 

as property rights, governing law, etc.).        

 

Question 20. Would you see any particular issue (legal, operational, technical) with applying the 
current rules in a DLT environment? Please rate each proposal from 1 to 5, 1 standing for "not a 
concern" and 5 for "strong concern". 

 
  1 (not a 

concern) 
2 (rather 
not a 
concern) 

3 

(neutral) 

4 (rather a 
concern) 

5 (strong 
concern) 

No 
opinion 

 

 
Rules on settlement periods for the 
settlement of certain types of financial 
instruments in a SSS 

 X      

 
Rules on measures to prevent settlement 
fails 

    X   

 
Organisational requirements for CSDs 

   X    

 
Rules on outsourcing of services or 
activities to a third party 

   X    

 
Rules on communication procedures with 
market participants and other market 
infrastructures 

 X      

 
Rules on the protection of Securities of 
participants and those of their clients 

    X   

 
Rules regarding the integrity of the issue 
and appropriate reconciliation measures 

    X   

 Rules on cash settlement 
   X    

 
Rules on requirements for participation 

 X      

 
Rules on requirements for CSD links 

   X    

 
Rules on access between CSDs and 
access between a CSD and another 
market infrastructure 

   X    
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Rules on legal risks, in particular as 
regards enforceability 

    X   

 

Question 20.1. Please explain your answers to question 20, in particular what specific problems the 
use of DLT raises.  
 
Rules on settlement periods for the settlement of certain types of financial instruments in a SSS:  
CSDR principles generally assume the centrality of CSD systems, which is not necessarily consistent 
with the premise underlying “distributed” ledgers. Settlement period rules do not depend on the 
different structure of the system but rather on the political need and desire to provide for T+instant 
settlement. 
 
Rules on measures to prevent settlement fails: Settlement fails could still arise in a DLT context. 
Clarification will be needed to ensure that the requirements of Articles 6 and 7 of the CSDR are 
clearly applicable to DLT based securities and that new measures may need to be introduced. 
Further, in a DLT context, it is conceivable that the entity performing the operator role would be 
able to monitor settlement fails.  
 
Rules on outsourcing of services or activities to a third party: In a DLT environment, it is possible 
that some functions are not performed by a CSD but by other actors, either alone or in 
collaboration. In this context, clear guidelines must establish the parameters and criteria for the 
outsourcing of such functions, and what roles the CSD must retain, or how some of the functions 
performed should be understood in a distributed environment or network.  
 
Rules on communication procedures with market participants and other market infrastructures: 
Platforms must be interoperable. Further consideration should be given to promote common 
standards that could enable interoperability between different DLT implementations and existing 
systems and financial infrastructures. Article 35 will require review and possible amendment. 
 
Rules on the protection of Securities of participants and those of their clients: The standard of 
care and liability of CSDs in protecting the securities of participants and of their clients requires 
review and in doing so digital assets/technology should be considered in a revision of Article 38. 
Investor protection under legislation such as UCITS and AIFMD is not fully addressed if 
requirements fall on intermediaries but not on CSDs. This creates systemic risk, since the liability 
mismatch represents operational risk that intermediaries cannot control which could be 
exacerbated in a digital environment. CSDs, in carrying out their critical function of providing for 
safekeeping of securities should be held to the highest possible standards. Digital assets/technology 
require a regulatory framework enforcing the highest standards of care.. 
 
Rules regarding the integrity of the issue and appropriate reconciliation measures: The 
requirements within Article 37 of the CSDR will apply however the complexity of decentralisation 
will require heightened cooperation and equivalence across CSDs / entities operating the securities 
settlement systems inside and outside of the Union. Standards at an IOSCO level may be useful.   
 
Rules on cash settlement: Article 40 of CSDR requires CSDs to settle the cash payments across its 
securities settlement system through a central bank where practical and available. In a 
decentralised construct, it may be difficult to pinpoint the country where the settlement takes 
place, so distributed technology may make this requirement impractical. An alternative could be 
that settlement is considered to take place where the legal entity running the CSD is domiciled. The 
provision of settlement in central bank money in a DLT environment will be an important aspect 
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that would need to be considered, given that presently central bank money is not directly issued on 
DLT. 
 
We note the possibility of using stablecoins to effect the cash leg on settlement: if stablecoins are to 

be widely used as a means of payment, their issuers must comply with the equivalent standards and 

principles that govern payment service providers today. Similarly, if the issuers conduct activities 

that are akin to regulated banking activities, they should be regulated as such. This is required to 

protect end users and ensure financial stability. If CSDR were to permit DvP utilising stablecoins, 

certain minimum conditions would need to be established.  

Rules on access between CSDs and access between a CSD and another market infrastructure: While 
the principles behind the detailed rules on CSD links in terms of access are relevant in a context of 
DLT, there may be a need to review how these rules apply in practice. The technical platforms may 
be very different any links may be complex to establish or create unnecessary risks. Interoperability 
between FMIs should also apply in the context of DLT platforms.   
 
Rules on legal risks, in particular as regards enforceability: Clarity in national law is needed 
regarding enforceability of any property rights of end investors arising in relation to Security 
Tokens: care should be taken to ensure that the CSDR is compatible with this. In addition, it should 
be made clear under national law whose governing law applies to each securities account in any 
holding chain. National laws and EU proposals may consider a variety of factors regarding crypto 
assets but a harmonised approach to Security Tokens in particular would optimise legal 
predictability, including with respect to enforcement rights.  Clarification of the status of 
intermediaries would also ensure a clear understanding of their roles and responsibilities vis a vis 
shareholder rights, including under SRD II. 
 
 
Question 20.2. If you consider that there are legal, operational or technical issues with applying 

other rules regarding CSD services in a DLT environment (including other provisions of CSDR, 

national rules regarding CSDs implementing the EU acquis, supervisory practices, interpretation,), 

please indicate them and explain your reasoning. 

Consideration should be given to a full review of the CSDR to ascertain those activities that can be 

provided by parties other than CSDs in a DLT environment: activities that the CSDR today would 

relegate solely to CSDs may be better performed by such other parties. 
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5. AUTHORISATION TO PROVIDE BANKING-TYPE ANCILLARY SERVICES 

Question 30: Are there requirements within Title IV of CSDR which should be specifically reviewed in 

order to improve the efficiency of the provision of banking-type ancillary services to and/or by CSDs 

while ensuring financial stability? 

Don’t know / no opinion  

Question 30.1: Please explain your answer to question 30, providing where possible quantitative 

evidence and/or concrete examples: 

We do not have any particular views to express in the context of Title IV of CSDR. However, we would 

like to highlight the need to ensure that any changes to the current rules should not result in a 

relaxation of the prudential requirements (as per the regulatory technical standards defined in the 

Commission Delegated Regulation (EU) 2017/390) that apply to CSDs wishing to provide banking-type 

ancillary services. We believe that the CSDs’ critical role as central market infrastructures for core 

functions should remain adequately protected from any additional risks, such as credit risks or market 

risks, that are normally associated with the provision of banking services. 

6. SCOPE  

Article 2(1)(8) of CSDR defines financial instruments that are subject to the Regulation in accordance 

with the definition of financial instruments set out in Directive 2014/65/EU on markets in financial 

instruments (MiFID II): these include transferable securities, money-market instruments, units in 

collective investment undertakings, various types of derivatives and emission allowances. We note 

that CSDR tailors some its provisions to certain of these financial instruments but not to others1: the 

scope of application based on type of financial instruments should take into account relevance in 

achieving the goals of CSDR.  The CSDR has achieved this balance in some respects but not others.  

In addition to focusing on scope of types of financial instruments that are subject to the Regulation, 

the AGC-EFC believes it is important to focus on scope of types of transactions in financial 

instruments that should be considered subject to key aspects of the Regulation, especially with 

regard to the Settlement Discipline measures of CSDR.   

Finally, in our view there is confusion regarding the scope of application of CSDR provisions to 

different types of market actors, regardless of the types of financial instruments or transactions 

involved.  We believe this, too, is a “scope” question that needs to be addressed to ensure there is 

clarity around which market actor is responsible for what aspects of CSDR – especially in the context 

of the Settlement Discipline measures. 

Most of the “scope” concerns we have described above manifest themselves in the CSDR Settlement 

Discipline measures: these concerns become less problematic if and to the extent the buy-in 

requirements become discretionary, rather than mandatory as is currently the case.  However, even 

if buy-in were to become discretionary, scope issues should still be addressed.   

We provide detailed responses regarding how our concerns about scope should be addressed in the 

context of CSDR settlement discipline measures as they are envisioned today in our responses 

below.   

 
1 For example, Articles 3 on book entry-form relates only to “transferable securities” but not to other types of 
financial instruments.  
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We would add that CSDR buy-in requirements are misconceived in a more fundamental way that goes 

beyond the question of whether they should remain “mandatory”: they are also a source of significant 

legal uncertainty. The three major problems that create legal uncertainty as to the scope of 

application of the buy-in rules are: 

 

(i) Lack of a definition as to which transactions fall within the scope of the buy-in rules 

(which we address in our responses below); 

(ii) Too broad of a geographic scope of the buy-in rules so that they conflict with third-

country rules; and 

(iii) Unworkable mechanism to enforce the geographic scope of the buy-in rules.  

 

We believe extraterritorial application of buy-in requirements – especially if they are mandatory - 

will have unintended consequences. In many cases, trading parties located in third countries will be 

unable to comply with the EU/EEA buy-in rules. How this will impact their contractual arrangements 

with their service providers is difficult to predict.  Nonetheless, it is safe to predict that this issue will 

reduce the attractiveness of EU/EEA CSDs as a place of settlement for transactions executed by third 

country trading parties.  

Generally speaking, we believe that a pan-European framework for buy-ins should not create rules 

applicable to buy-ins for trades between trading parties located outside of the EU/EEA since they will 

be subject to their own requirements and rules. 

  

Question 31. Do you consider that certain requirements in CSDR would benefit from targeted 

measures in order to provide further legal certainty on their scope of application?  

 

Yes  
 

Question 31.1 If you answered "yes" to Question 31, please specify what clarifications/targeted 

measures could provide further legal certainty.  (5,000 characters maximum) 

  

The AGC-EFC believe that the following require clarification to provide legal certainty: 
 
Terminology: Article 7 of CSDR and the SDR RTS2: 

 

• Participant 
 
The term participant including references to ‘failing participant’ and ‘receiving participant’ is 
used inconsistently throughout the Level 1 text which may result in disparate 
implementation and expectations across the various actors involved from the trade through 
to the settlement of securities. Some may interpret the participant to be a direct CSD 
participant. Alternatively, some may interpret the participant to be the participant to the 
trade. Without the clear and finite distinction of what provisions relate to which actor in the 
‘trade through to settlement chain’ the Settlement Discipline Regime may be, in its 
application, fraught with disputes and legal challenges.    
 
A buy-in is a trading event which can only be addressed by the trading parties and not by the 
settlement agents and custodians in the chain who are not principal to the trade. Unless the 

 
2 Commission Delegated Regulation (EU) 2018/1229 
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trading party is itself a direct participant of the CSD, the role of CSD participants, such as 
settlement agents and global custodians, should be limited to the transmission of settlement 
information in the buy-in process without any liability under CSDR. Any errors in the 
transmission of settlement information should be managed through the custody agreements 
between the custodian and its clients.  
 
With the above in mind, the AGC-EFC recommends that the Level 1 and associated Level 2 
regulatory texts are modified to conclude with the legal and factual reality that custodians 
and settlement agents act solely on their client’s instructions and are not parties to a trade. 
Any liability and non-payment of buy-in associated costs should sit solely with the delivering 
trading party. There should be no recourse back to “CSD participant” (direct or indirect) as 
they are not in the position to validate any failings in the buy-in process. 
 
Further to this, provisions relating to contractual arrangements and procedures – such as 
Article 25 of the Settlement Discipline RTS – should be amended to make clear that the 
trading parties responsible for the buy-in process (not custodians or settlement agents) are 
required to establish contractual arrangements with their counterparties to incorporate the 
buy-in process and not custodians who should be removed from Article 25 in its entirety.  
We address Article 25 in our responses to Questions 32. 

 

• Transaction 

The term “transaction” is used throughout Article 7 of the CSDR and the regulatory Technical 

Standards without a definition being in place in the Level 1 and Level 2 regulatory texts. The 

AGC-EFC believe that clarification is required to distinguish and differentiate the activity that 

forms settlement instructions at the level of the CSD.  

Settlement instructions at the level of the CSD do not always emanate from a trade – a 

contract between two trading parties. Much settlement activity relates to settlement 

instructions born from the outcome of trading and or securities holdings: 

a) Trading flow such as collateral and margin 

b) Activity relating to the holding of securities purchased by the trading party such 
as corporate actions,  

c) Flow supporting settlement such as depot realignments 

d) Flow relating to transfer of activity from one custodian to another such as 
portfolio transfers or transitions 

We therefore believe that the following statement in the CSDR Level 1 requires clarification 

since there are not always ‘parties’ to a settlement instruction as in many regards the delivery 

and receiving instructions emanate from the same party: Article 2 Definitions: (7) ‘settlement’ 

means the completion of a securities transaction where it is concluded with the aim of 

discharging the obligations of the parties to that transaction through the transfer of cash or 

securities, or both. 

The AGC-EFC believes that there should be explicit reference in the CSDR and the Regulatory 

Technical Standards to distinguish the different types of transactions that result in a 

settlement fail at the CSD which will also enable a clearer definition of what transactions 

should be in scope of a buy-in regime. We believe that settlement activity detailed in points 

a) to d) above should be exempt from buy-in with only principle outright buys and sales 
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between two trading parties for which there is a trading agreement in scope of the buy-in 

regime.   

 

Question 31.2 If you answered "yes" to Question 31, please specify which provisions could benefit 

from such clarification and provide concrete examples.  

 

Scope of ‘transactions’ subject to the buy-in regime as defined in Article 7(3) to 7(8) of the CSDR 

The objective of the mandatory buy-in is to reduce settlement fails by establishing a compulsory 

enforcement of the original agreement, which is the trade. Not all settlement instructions relate to 

a trade. If buy-ins were applied to the following instruction types it would not enforce an agreement 

between trading parties and as such they should be exempt from a buy-in regime:  

a) Depot realignments and portfolio transfers: It would serve no economic purpose for the 
instructing party to buy-in itself  

b) Margin / collateral transfers: Imposing a buy-in regime on margin / collateral transfers would 
not mitigate the recipient’s credit risk and it would interfere with contractual agreements 

c) Market claims and voluntary corporate actions: When the underlying instrument is subject to a 
corporate action it would be more prudent to rely on existing measures on buyer protection to 
ensure that the receiving party can benefit from the corporate action proceeds rather than 
initiating a buy-in on an instrument which will already be under pressure from a liquidity 
perspective 

d) Primary market transactions: buy-ins would prove disruptive without any discernible benefit. 
Their inclusion in a regime designed for secondary markets could serve as a barrier to issuers 
such as corporates and SMEs in need of financing and could see issuance move outside the 
Union.  

e) The ETF “creation process” (in which an Authorised Participant (“AP”) receives newly created 
units from the ETF issuer) and the ETF “redemption process” (in which an Authorised Participant 
delivers ETF units to the ETF issuer) should not be considered “transactions” subject to the buy-
in process under Articles 7(3) to 7(8) of CSDR if  this process remains “mandatory”. The mapping 
table in connection with T2S Change Request 654 bears this out as ETFs are considered a 
separate category, distinct from shares or debt instruments. The reason for this is that APs 
require flexibility around the share creation and redemption process, which is collateralised: we 
fear that the imposition of mandatory buy-in would cause significant disruption in this niche – 
but very important – setting.   

f) We believe that Securities repurchase or lending transactions that have existing contractual 
mechanisms in place should also be exempt from a buy-in regime.  

We therefore recommend that all associated settlement instruction types relating to the above 

examples are removed from the scope of a buy-in regime.  

Scope of instruments subject to the SDR: 

Non-EU issued Securities: We believe only shares and debt issued in the EU should be subject to the 
SDR. Transactions in securities issued in 3rd countries should be out of scope. The cross-border 
nature of settlement of securities issued outside of the Union but eligible to settle in an EU CSD will 
ultimately disadvantage an investor who is buying from or selling to a counterparty who holds / 
wants to receive, for example, a US Government bond, in DTCC. This is barrier to investor choice. For 
clarity the driver should be the country of issuance not the location of the principal trading venue. 
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Scope of ‘transactions’ subject to the cash penalty regime as defined in Article 7(2) of the CSDR: 

Corporate Actions: We note that the transaction type Corporate Actions on Stock has been 
proposed to be exempt by ECSDA who await regulatory clarification. Cash movements at CSDs, such 
as market claims in cash should also be excluded from the penalty regime as it will not serve any 
benefit to calculate cash penalties where the settlement instruction does not include any securities 
or when its security component is disconnected from its cash component.  
 

Question 32. Do you consider that the scope of certain requirements, even where it is clear, could 

lead to unintended consequences on the efficiency of market operations?  

 

Yes  
 

Question 32.1 If you answered "yes" to Question 32, please specify which provisions are concerned.  

 

The Settlement Discipline RTS3 (the “RTS”) sets out the obligations and operation of the buy-in (“Buy-
in Obligations”) for the following three transactions: (i) cleared by a central counterparty (“CCP”); (ii) 
not cleared by a CCP but executed on a trading venue; and (ii) for all transactions not in (i) and (ii). 
 
Under the RTS, all parties in the settlement chain are to be bound by appropriate contractual 
arrangements with their relevant counterparties to ensure the Buy-In Obligations are effectively 
applied, and for such arrangements to actually allow for the enforceability of applicable buy-in 
requirements, even in the case that some parties are located outside the European Union (“EU”). This 
is set out in Article 25 of the RTS along with the other contractual and procedural requirements 
imposed on “participants” or “parties” in the settlement chain. 
 
For example, Article 25(4) of the Settlement Discipline RTS states that parties in the settlement chain 
to ‘establish the necessary contractual arrangements with their clients to ensure that the buy-in 
requirements set out in the Settlement Discipline RTS are enforceable in all jurisdictions which the 
parties in the settlement chain belong’.   
 
This is problematic for the following reasons:  
 

• The custodian is not a party to the transaction: A custodian is not privy to the trading 
arrangement which may be subject to the Buy-in Obligations. Whilst it may be aware of a 
failing transaction, it will not know whether such transaction would be subject to the Buy-in 
Obligations. As a result, it will need to contact any client who is the receiving party of a failing 
transaction to determine whether: (i) such transaction is actually subject to a Buy-In 
Obligation, and  (ii) such party has actually initiated the buy-in process (Buy-In mandatory 
under CSDR as currently written but the concern would remain in the context of discretionary 
buy-in). Examples a transactions that may not actually be subject to a Buy-in Obligations 
include inter alia.: (i) an “inventory” realignment by a single party without any trade;  (ii) a 
settlement following a corporate action event, (iii) a securities financing trade with a term less 
than 30 business days; and (iv) dual listed shares with a primary listing outside of the EU.  

• Enforceability of existing Article 21(4) contractual obligation:   In the event that a custodian 
is required to enforce the Article 21(4) contractual obligation contained in the relevant 
custody agreement, there is no guarantee that such action  will  achieve the objective of the 
Settlement Discipline RTS: (i) where a court uses its discretion to grant specific performance, 

 
3 Commission Delegated Regulation (EU) of 25.5.2018 supplementing Regulation (EU) No 909/2014 of the 
European Parliament and of the Council with regard to regulatory technical standards on settlement discipline. 
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this may not provide an adequate remedy where the custodian’s client is not a party to the 
transaction; (ii)  such specific performance – even if it were granted - may not occur within 
the 4 to 7 business day timeframes required by Article 7(3) of CSDR4;  

 
Article 25 therefore should be amended to refer to the trading parties rather than the custodians to 
ensure that the buy-in requirements set out in the Settlement Discipline RTS are met.   
 
A related concern – outside of RTS Article 25 – arise from recital 35 of CSDR Level II and references to 
‘participant’ in Article 7.  Article 7 of CSDR refers to a ‘participant’ but does not defined it and, as a 
result, it is not clear whether it refers to the trading party or another party.  Article 7 stipulates that 
the failing participant shall reimburse the buy-in costs. ESMA attempted to clarify this in Recital 35 of 
Settlement Discipline RTS (but was constrained by the existing language of CSDR (level 1)) by stating: 
‘where the failing trading member or failing trading party do not comply with their obligation to pay 
those amounts, their participant, as the failing participant, should however, cover the buy-in costs and 
the price difference but not the cash compensation’.  This needs further clarification as the parties in 
the settlement chain should not be liable for the above-mentioned costs – this clarification may be 
achieved if ESMA defines the references to participant in Article 7 in such a way as to not include the 
parties in the settlement chain.  
 
Unanticipated consequences of these problems may be very significant in view of the confusion, costs 
and risks that may arise for parties in the settlement chain when it is the receiving trading party who 
has the ultimate responsibility for the buy-in.  The Settlement Discipline RTS and ESMA’s Final Report 
on the Settlement Discipline RTS5 (the “Final Report”) are otherwise clear that the entities ultimately 
responsible for the execution of the buy-in are the trading parties and not the parties in the settlement 
chain.  This is evidenced as follows: 
 

• Recital 31 of the Settlement Discipline RTS states that (emphasis added) “[f]or transactions 
that are not cleared by a CCP, in order to set up an efficient buy-in process and to avoid that 
other parties in the settlement chain or participants become liable for obligations contracted 
by the trading venue members or trading parties, and in order not to increase the risk profile 
of CSDs or trading venues, the parties that originally concluded the relevant transaction 
should be responsible for the execution of the buy-in”; 

• Paragraph 116 of the Final Report, ESMA states: “As for the entity actually in charge of 
executing the buy-in, CSDR places the responsibility on the CCP for CCP-cleared transactions 
and for non-CCP-cleared transactions, ESMA proposes in its draft RTS to place it at the trading 
level”; 

• The Buy-in Chart in Annex I of the Final Report makes clear that the receiving trading party is 
responsible for triggering and executing the buy-in for transactions not cleared by a CCP;  

• The Final Report makes no mention anywhere of custodians or obligations resting on them in 
relation to the operation of the buy-in; and 

• ESMA modified the draft Settlement Discipline RTS after the Consultation Paper to clarify that 
(where there is no CCP in the settlement chain) any responsibility in respect of the execution 
of a buy-in should not rest on the trading venue, as “counterparties settle bilaterally with one 
another and the trading venue will not be integrated into the clearing workflow for these 
bilateral trades” (paragraph 124, Final Report). ESMA further states at paragraph 126 of the 

 
4 Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on improving 
securities settlement within the European Union and on central securities depositaries and amending 
Directives 98/26/EC and 2014/65/EU and Regulation (EU) No 236/2012 
5 ESMA/2016/174 https://www.esma.europa.eu/sites/default/files/library/2016-174_-
_final_report_on_csdr_rts_on_settlement_discipline_0.pdf   

https://www.esma.europa.eu/sites/default/files/library/2016-174_-_final_report_on_csdr_rts_on_settlement_discipline_0.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-174_-_final_report_on_csdr_rts_on_settlement_discipline_0.pdf
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Final Report that “[r]espondents added that to avoid any gaps in the enforceability of this 
solution, the appointment of the buy-in agent should be the legal responsibility of the trading 
party itself”. 

 

Question 32.2 If you answered "yes" to Question 32, please specify what targeted measures could 

be implemented to avoid those unintended consequences while achieving the general objective of 

improving the efficiency of securities settlement in the Union?  

 

In view of the concerns we express above, the AGC-EFC propose that Article 25 Settlement Discipline 

RTS is amended as follows (proposed amendments are “blacklined” to show changes from existing 

text): 

Article 25  

Contractual arrangements and procedures (amended text) 

1.  Parties in the settlement chain The trading parties to the relevant transaction shall establish 

contractual arrangements with their relevant counterparties that incorporate the buy-in 

process requirements specified in paragraph 2 and the procedures specified in paragraph 

3.  

2.  The contractual arrangements referred to in paragraph 1 shall fully incorporate the 

applicable requirements set out in Article 7 of Regulation (EU) No 909/2014 and Articles 26 

to 38 of this Regulation. Each party in the settlement chain trading party shall ensure that 

the contractual arrangements established with its relevant counterparties are enforceable 

in all relevant jurisdictions. 

 3.  CCPs, clearing members, trading venue members or trading parties shall establish the 

necessary procedures to execute the buy-in, pay the cash compensation, the price 

difference and the buy-in costs within the required timeframes. The contractual 

arrangements and the procedures referred to in this Article shall include the necessary 

provisions to ensure that the relevant parties in the settlement chain receive the 

information required to exercise their rights and obligations in accordance with the 

timeframes specified in Articles 26 to 35 of this Regulation, where applicable.  

4.  The participants trading parties to the relevant transaction shall establish the necessary 

contractual arrangements with their clients relevant counterparty(ies) to ensure that the 

buy-in requirements set out in this Regulation are enforceable in all the jurisdictions to 

which the trading parties in the settlement chain belong.  

5.  The bought-in financial instruments may only be considered as delivered for the purposes 

of Article 27, Article 29 and Article 31 where those instruments have been received in the 

securities settlement system operated by the CSD by the receiving  participants acting on 

behalf of the CCP, the receiving clearing members, trading venue members or trading 

parties.  

6.  The cash compensation referred to in Article 33 and the price difference referred to in 

Article 35(1) may only be considered as paid where the cash payment has been received 

by the receiving participants acting on behalf of the CCP, the receiving clearing members, 

trading venue members or trading parties. 
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Question 33: Do you consider that a revision of the settlement discipline regime of CSDR is 
necessary? 
 
 Yes  
 
Question 33.1: If you answered yes to Question 33, please indicate which elements of the 
settlement discipline regime should be reviewed:  
(you may choose more than one options) 
 
 Rules relating to the buy-in  
 
Question 34: The Commission has received input from various stakeholders concerning the 
settlement discipline framework. Please indicate whether you agree (rating from 1 to 5) with the 
statements below: 
 
1 (disagree) 2 (rather disagree) 3 (neutral) 4 (rather agree) 5 (fully agree) No opinion 
 
Buy-ins should be mandatory 1  
Buy-ins should be voluntary 5 
Rules on buy-ins should be differentiated, taking into account different markets, instruments and 
transaction types 5 
A pass on mechanism should be introduced 5 
The rules on the use of buy-in agents should be amended 5 
The scope of the buy-in regime and the exemptions applicable should be clarified 5 
The asymmetry in the reimbursement for changes in market prices should be eliminated 5 
The CSDR penalties framework can have procyclical effects 3 
The penalty rates should be revised 4 
The penalty regime should not apply to certain types of transactions (e.g. market claims in cash) 3 
 
Question 34.1 Please explain your answers to question 34, providing where possible quantitative 

evidence and concrete examples. 

In general, many of the most important concerns that have been raised regarding mandatory buy-in 

have been raised by industry segments and industry associations representing trading 

counterparties.  As post-trade service providers who should not be subject to any buy-in 

requirements, AGC-EFC members cannot speak to market liquidity and trading concerns that have 

been raised by others who are better placed to do so.  However, we of course are familiar with 

studies that have been produced by others and on this basis we, too, strongly urge the adoption of a 

discretionary regime.  On this basis we support the submissions of the Association of Financial 

Markets in Europe (AFME) and the International Capital Markets Associations (ICMA).As post-trade 

service providers, our members of course are strongly impacted by the conclusion that is reached by 

the Commission in this regard.  Questions of scope – while still pressing – become less urgent if buy-

in is discretionary, in which case rules of trading venues and market practice would predominate. If 

this were to occur, the AGC-EFC believes important questions surrounding the settlement discipline 

regime would still need to be addressed in terms of how buy-in is implemented if it is triggered by a 

trading party.  

In any case, we also believe important clarifications are required in respect of the penalty 

mechanism. 
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In terms of structure, European legislation creating such a European framework for buy-ins should 

establish key principles at Level 1. The practical implementation rules should be established in Level 

2 legislation, and – on the model of the SRD2 implementation – in detailed market practice 

documents.  Mindful of this legislative structure, we are concerned that any significant changes to 

the CSDR settlement discipline regime will not be possible to implement safely if they are to take 

effect February 2022.  

Accordingly, we endorse the views of others (in particular, AFME and ICMA) that the implementation 

of CSDR settlement discipline rules should be split in two. The current February 2022 date can be 

kept for the implementation of the rules contained in Article 6, and of the rules on late settlement 

penalties contained in Article 7 (with minor tweaks). The implementation of the rules on buy-ins 

should be postponed, pending a full Level 1 and Level 2 process for the establishment of new rules. 

With the above in mind, the AGC-EFC emphasises the following: 

Scope / Exemptions of Buy-in:  

What?  

Only principal trades in secondary cash markets in securities issued in the EEA should be eligible 

for buy-in anything else should be exempt including:  

• Transactions where the buyer and seller are the same such as depot realignments and 

portfolio transfers  

• Collateral and margin transactions: To buy-in a movement designed to mitigate credit 

risk would be counterproductive and would increase the buyer’s exposure  

• Physically settled derivative transactions: A buy-in to resolve a physically settled 

derivative will distort the commercial agreement between trading parties 

• Corporate actions: Existing buyer protection measures should prevail. The investor may 

purchase securities to benefit from the dividend or coupon. If a claim is raised, settles 

then buy in occurs, the original trade will be cancelled which will trigger a recall of the 

entitlement  

• SFTs: SFTs are used as a way to reduce settlement failure in the cash market and are 

essential for generating liquidity. 

• Primary market trades: Buy-ins would be disruptive to primary markets without any 

discernible benefit  

• ETF share creation/share redemption: Buy-ins would be disruptive to these processes 

without any discernible benefit 

Who?  

A trade is a contract between two trading parties. A buy-in is a resolution to the trade which can 

only be between trading parties. CSD participants facilitating settlement in an agency capacity 

should be excluded from any buy-in obligations.  

Penalty rates should be revised: For any security, cash penalties should be calculated at the 

same rate for all types of transactions and should not be dictated by the trading venue or the 

instruction type.  

The Penalty regime should not apply to:  
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• Corporate actions on stock such as; cash distributions, securities distributions and 

reorganisations  

• Primary market operations including settlement instructions that emanate from the 

investor’s ‘right to withdraw’ under Article 23.3 of the Prospectus Regulation 

• Creation and redemption of fund units  

• T2S realignments 

Question 36. Which suggestions do you have for the improvement of the settlement discipline 

framework in CSDR? Where possible, for each suggestion indicate which costs and benefits you 

and other market participants would incur. 

Revisions to the Buy-in Regime 

For non-CCP flow we support a discretionary buy-in enshrining the rights of the investor in law when 

a buy-in makes economic / risk sense to them. We also support the follow amendments which we 

detail in our position paper: 

- Pass-on mechanism 

- Symmetrical payments 

- Uniformity of extension periods across CCP and non-CCP trades  

- Clarification of scope: participants, transactions and instruments in scope of a buy-in 

regime 

- Exclusion of financial instruments subject to a corporate event 

- Trading parties only to have contractual provisions in place with a revision of Article 25 

of the RTS 

- All obligation on intermediaries should be removed (see below) 

Improvements to the Cash Penalty Regime 

We recommend that ESMA introduce and maintain a single instrument database including: liquidity 

indicator, penalty rate, pricing and extension period. This will reduce operational complexity, help to 

ensure a harmonised approach across CSDs, provide greater transparency mitigating unnecessary 

disputes between investors, their intermediaries and CSD. There should be a single cash penalty rate 

for any single security. Variations could result in differences between trading parties which will 

manifest in claims increasing operational overheads and hence cost to investors. In order to avoid 

undue complexity, cost and risk from divergent processes Art.19 should be deleted in favour of a 

harmonised and consistent operational approach for cash penalties to be managed by the CSD. CCP 

members are also participants of CSDs and will be unduly burdened by adopting disparate processes 

increasing operational risk and complexity. CSDs will benefit as they would not be subject to 

divergent CCP processes.  

Remove obligations on Intermediaries 

As noted in our response to Q. 32 above, Custodians and settlement agents (intermediaries) are not 

parties to a trade, nor do they have any authority or role regarding the enforcement of their client’s 

trading agreements. We believe that CSDR should clarify that facilitating settlement in an agency 
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capacity should be excluded from the buy-in obligation and that the regulatory texts should be 

revised to confirm that:  

– The initiation and management of the buy-in is the responsibility of the receiving trading party 

not the intermediary unless they have explicitly and contractually been appointed by the 

receiving trading party to do so   

– The roles and responsibilities of CSD participant should be correctly described in the context of 

intermediaries and the buy-in liability relinquished by a revision to Article 7.10 of the CSDR to 

clarify that the measures described in paragraphs 3 to 8 of Article 7 do not apply to 

intermediaries but to the trading counterparties themselves.  

– The responsibility for the payment of any costs relating to the buy-in, or of cash compensation 

falls solely on the failing trading party who should pay costs directly to the receiving trading 

party. In the event they do not pay it should be specified under Art. 7.8 that any dispute is 

enforced under the trading contract agreement 

Revision of terminology used in Article 7 

i) Buy-in: Rules relating to buy-ins should apply to trading counterparties and not intermediaries 

such as settlement agents / custodians. It should be clarified that the buy-in rights and 

obligations should fall solely on trading parties avoiding the risk and confusion of referring to 

‘failing or receiving participant’ (E.G Article 7 paragraphs 3, 6, 7, 8, 9, 10(b)(c), and 12).  

ii) Remove obligations on intermediaries in RTS Art. 25: Art. 25 stipulates that custodians 

establish contractual arrangements with their clients that incorporate the buy-in process. This 

should be amended to refer to the trading parties who must ensure that the buy-in 

requirements are documented in trading agreements: 

Revision of CSDR Article 7.9 and RTS Article 39  

As per the above the settlement agent / custodian is not themselves a party to the trade and 

therefore cannot ensure its fulfilment, such responsibility can only fall to the delivering trading party 

to ensure that it sources its inventory to deliver on ISD and instructs its Settlement Agent in a timely 

manner. The provisions of Article 7.9 of the CSDR and Article 39 of the RTS will be unnecessarily 

punitive to Settlement Agents / Sub-custodians who could be subjected to damaging consequences 

such as public disclosure and suspension for trading outcomes it is not principal to. We recommend 

that this provision is removed from the Settlement Discipline Regime or significantly rewritten in 

order to place the onus on the party that causes the settlement fail not an intermediary transmitting 

the information. 

RTS Article 36  

Regarding failing secondary transactions in ETF unites, we believe it should be clarified that the 

seven day extension period applies since this applies to “all financial instruments other than shares 

that have a liquid market”: as we have noted above, units of ETFs are not classified as “shares”.   

These comments and opinion will apply regardless of whether a buy-in regime is mandatory or 

voluntary. 

 

 


