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Re: 'Fo,llow, Up on the inconsistent Globall Tax Treatment of _dish UCITs

Dear Ms. Hurley and Ms. Cummins:

On June 4, 2004, the Association of Global Custodians ("Association")sent a letter

concerning the, gliobal tax treatment of Irish Undertakings for Collective Investments in
Transferable Securities ("UCITs") under Ireland's double tax: treaty network. 1 In general,
tlhe Association iis conceme,d that U CITs may be foregoing treaty benefits in certain
markets due to the lack of clarity surrounding eligibility for reduced treaty rates of

wiithholding.

In its letter, the Association urged the Irish Revenue Commiissioners C'IiRC") to aid in the

development of a clearly dlefined policy by collaborating with foreign tax authorities,
including the negotiation of spe,,ciific wording in double tax treaties for UCITs either
allowing or disallowing treaty relief. Additionally, we sought guidance on the eligibility of
UCITs (both corporate and trust forms) for treaty benefits from the IRC's perspective.

1 Letter, dated June, 4, 20,04, to Marie Hudey and Susan Cummins, Direct Taxes,
interpretation and Ihnternational Division, irish,Revenule Commissioners,, from Margaret R. Blake,
.Counsel to the Association of Global Custodian,s, Regarding Inconsistent Global Tax Treatment
,of Irish UCITs. A copy iis attached for your conven_ience...
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The Associationhas not received a response to its letter: and its concerns remain
o,utstanding. 2 Therefore, we would be grat:eful to receive clarificatio.n of the: IRC's.

current position and any information regarding work with foreign tax authoritiies on this
matter at your earliest convenience. If the IRC is not yet in a position to comment, we
woulld appreciate knowing when the IRC's. comments may be available,. If the
Association can provi.de any assistance, p,llease do not: hesitate to contact us.

'We look forward to hearing from you.

Sincerely,

MargareUt R. Blake
Counsell to, the Association

Attachment - Letter, ,dated June 4, 2004:, to Marie Hurley andl Susan Cummins,
Direct Taxes, Interpretation .and Internationall Division, irish
Revenue Commissioners,, from Margaret R.. Blake, Counsel to the
Association of Gliobal Custodlians, Regarding Inconsistent Global
Tax Treatment of iMsh UCITs.

cc: Dublin Funds Industry Associi.at:ion

WASDMS,-#7201812-v2

2 On June 18, 2004, the Association received a letter from the, IRC indicating that a formall

response would be forthcoming.
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Re: inconsistent Gfoba! Tax Treatm_t ot |_sh UC}Ts

D_r Ms...Hurley and Ms. Cummins.::

On behaif .of the Assodation of Global Custodians ('Association"), we are
w_ing to express concern, over the unclear global-i_ treatme_ of Ids;h Undertakings
for Coitec_e investment in Transferable Se_es ._UC:IiTs').

The Association !is an infom_li gmupi of nine .custodiar_ banks wRh affiliates
and branches in numerous countries that provide globaJ custody services to cross-
border instRutfonal; investors, _ Membem of the Association provide _stody se_
to Idsh UCITs in jurisdictions around the _d. However, the eligibility for trea_
benefits for th_ en_U:es in local m_rkets is _nconsiste_t.

Idsh UCITs m_y be e_b_ishedd as one of the foilowing:

* _ unit trust, _ich is _:nspamnl in;nature, o,r

a va_ab|e capital _mp_ny (_C.C"), which is corporate in form..

Both of the _bove-menti_d entity types am generafiy exempt _m irish
w_hholding _ or= income and gaiins. Add_on_fly, _dsh ]a_ does. not prohibit such
entities from banal'cling from ,double tax treaties despite their tax-exempt nature.
However,. whether Idish UCITs are affo_ed _aty benefits ultimately depends on the
wording of .each treaty and is at _ _iscretion _ the foreign tax authorities in each
ju_isdi_n. This; case-by-_sa approach leads to. inconsistent and unclear market:
pra_ice in affording these .entities treaty benefits...

The, members of the _sociation are ]listed in the letterhead .above,
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in contrast, a similar funds regime exists in other judsdictiions, but a dearly
defined policy on the tax ire=merit of these funds is generally available, in
Luxembou_, for example, such policy exists e_r via foreign tax authority rulings
requested by the Luxembourg funds administration or by exclusion articles contained
in the relevant double taxation treaty. For example, a Luxembourg fonds commun
de placement _, FCP), which is a transparent entity, is not entitled to treaty
benefits (although it may qual_ for certain exemptions under the investment
country's domestic law), whereas a socifJt6 d" investissement b capital veriable _,
SICAV), which is a !limited liability company, can benefit from tmaUes in certain
markets. The LuxembouKj Tax Authorities have issued guidance in this regard that
may be referenced at http://www.impotsdirects.pub]ic.iu/dossiers/conventions/o_
sicav/index.htm).

W_nether an Irish UCIT is a unit tn_ or a VCC may need to be taken into
consideration in the case of developing a policy for irish funds sirrniiar to that nok_d
above for Luxembourg funds. However, we believe a consistent approach needs to
be adopted to ensure that Irish UCiTs are not foregoing _a'eaty benefits to which, they
are entitled, particularly with respect to VCCs as they are an established corporate
form, albeit exempted from tax.

The Association urges the irish Revenue Commissioners (=IRC") to work with

foreign tax authorities to develop a ciear-c_ policy for irish UCITs to ensure that
such entities are not unduly denied benefits= hJso, we would encourage that future
treaty negotiations include specific wording with regards to the inclusion or exclusion
of these entities. Should the treaty eligibility of irish UCITs continue to be undefined,
Ireland's expansive double taxation treaty network may be compromised.

We woutd welcome your urgent consideration of this matter and your
c_adfication of the position of the IRC on _ eligJbi!ity of treaty benefits to irish
UC|Ts, distinguishing between both the corporate and trust forms, if necessary. If
you have questions or comments, please feel Ires to contact patrick C. Coststlo,
Chair of the Associatior|'s Tax issues Committee or the undersigned.

We look fo_rd to hearing from you.

Sincerely,

R. Blake
Counsel to the Association

WASDOCS-#7| 8_549_vl


