
 

9 April 2014 

VIA E-MAIL 

Ms. Marlies de Ruiter 
Head, Tax Treaties, Transfer Pricing and Financial Transactions Division 
Centre for Tax Policy & Administration 
Organisation for Economic Co-operation and Development 
2, rue André-Pascal 
75016 Paris 
France 
taxtreaties@oecd.org  
 
Re: Comments on Discussion Draft on BEPS Action 6:  Preventing the Granting 

of Treaty Benefits in Inappropriate Circumstances  
 
Dear Ms. de Ruiter: 

This letter is submitted on behalf of the members of the Association of Global 
Custodians (“AGC” or “Association”) to provide you with their views regarding the OECD 
Discussion Draft on Preventing the Granting of Treaty Benefits in Inappropriate 
Circumstances, issued on 14 March 2014 (the “Discussion Draft”) pursuant to Action 6 
of the BEPS Action Plan. 

The AGC members have been keenly following (and in some cases actively 
participating in) the work of the Organisation for Economic Co-Operation and 
Development (“OECD”) for many years on various key tax developments  and welcome 
the opportunity to provide comments to you on the Discussion Draft. 

The Association is an informal group of 11 member banks that provide securities 
safekeeping and asset serving functions to cross-border institutional investors 
worldwide including investment funds, pension funds, and insurance companies.  

In providing global custody services, AGC members routinely seek appropriate 
tax treaty withholding tax relief on behalf of custody clients. We typically collectively 
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process millions of such relief claims each year, affecting substantial amounts of 
cross-border portfolio investment flows in and out of countries worldwide.  A significant 
portion of the income for which our members process treaty relief claims is income 
received by Collective Investment Vehicles (“CIVs”).  As such, we experience on a daily 
basis the costs, inefficiencies, and excessive withholding that arises when the 
procedures for claiming lawful relief are unduly burdensome or complicated for the 
investors involved, or when the standards for entitlement to treaty relief are too unclear 
or complicated to effectively accommodate treaty relief claims, whether at source or by 
refund. 

Tax treaties play a critical role in removing barriers to cross-border trade and 
investment.  The AGC members devote considerable resources to ensuring that they 
make treaty claims effectively and properly for eligible clients.  

Our members fully support the principle that countries are entitled to ensure that 
the benefits they grant by treaty are not availed of in inappropriate circumstances.  That 
being said, we are keenly aware of the need for proportionality in designing solutions to 
treaty abuse concerns, lest by curing the disease we kill the patient.   

Our primary concern with the Discussion Draft is that its proposed rules to 
prevent the granting of tax treaty benefits in inappropriate circumstances will adversely 
affect the majority of taxpayers legitimately seeking treaty benefits for their genuine 
commercial and investment transactions.  We are concerned that the proposals will lead 
to uncertainty and lack of clarity, thereby disrupting the process for obtaining legitimate 
treaty relief for high volume cross-border investment flows and undermining the very 
purpose of treaties.  More particularly, we are concerned that the proposals, as drafted, 
might result in the removal of treaty access to a vast majority of CIVs. 

Therefore, our comments on the Discussion Draft focus on the potential 
operational implications to governments and business should the OECD’s proposals, as 
drafted, be widely adopted by governments.  Our comments are primarily focused on 
the following concerns, as explained below: 

• The Discussion Draft’s proposals, including its recommended Limitation on 
Benefits (“LOB”) provision, do not appear to take into account the 
substantial work done by the OECD in recent years to develop guidance 
and recommendations on the substantive and procedural rules for 
applying treaty benefits to income derived by CIVs. 

• The proposed “main purpose test” set forth at paragraph 18 of the 
Discussion Draft would introduce an unacceptable level of uncertainty 
concerning entitlement to treaty benefits on cross-border investment flows. 

• Certain other specific anti-abuse rules proposed by the Discussion Draft 
could likewise introduce significant levels of uncertainty or procedural 
difficulties, thereby rendering appropriate treaty relief effectively 
unattainable in many cases. 
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Failure to take into account prior work on treaty entitlement for CIVs and on 
TRACE 

In the absence of clarity and certainty regarding clients’ entitlement to treaty 
benefits, custodians and other market operators and infrastructure providers would be 
wary of providing tax treaty relief inappropriately.  Therefore, where new rules are 
introduced to limit treaty benefits, any resulting uncertainty could mean that tax treaty 
relief at source is restricted, or removed, resulting in a vast increase in the number of 
treaty-related tax refund claims.  Suggestions leading to reduced relief at source cut 
across and are diametrically opposed to the objectives of the TRACE (Treaty Relief and 
Compliance Enhancement) system, another tax related project undertaken by the 
OECD.  The OECD’s TRACE project has been a signal initiative, aimed at simplifying 
and harmonising countries’ treaty relief withholding procedures, thereby streamlining 
processes, reducing costs for taxpayers and governments, and giving investors their 
rights while improving tax compliance.  We have previously commented to the OECD in 
strong support of the TRACE project (see our letter of 26 July 2013 urging the OECD to 
ensure that TRACE is implemented simultaneously with the OECD’s current proposals 
on a Common Reporting Standard (“CRS”) for multilateral automatic exchange of 
information), and we are very concerned with any proposal that could undermine the 
goals of the TRACE work. 

Moreover, as the OECD is aware, in 2006 the OECD’s Committee on Fiscal 
Affairs (“CFA”) created the Informal Consultative Group (“ICG”) on the Taxation of CIVs.  
The ICG was asked to report on:  

• Technical issues relating to the granting of treaty benefits with respect to 
the income of CIVs; and  

• Possible improvements to current procedures for claiming treaty benefits 
by all cross-border portfolio investors. 

In January 2009 the ICG’s report on withholding tax procedures made a number 
of “best practice” recommendations, including the allowance of relief at source, based 
upon pooled claims made by authorised financial intermediaries for their customers, 
coupled with detailed information reporting obligations on those intermediaries. The 
CFA approved the creation of a Pilot Group to take forward the work of the ICG and 
develop standardised documentation to implement the best practices outlined in the 
ICG’s report.  

There were ultimately two resulting outputs from this work, which was continued 
through subsequent groups established by the CFA, the Pilot Group and the TRACE 
Group: 

• First, the ICG-originated report, “The Granting of Treaty Benefits with 
respect to the Income of Collective Investment Vehicles” (the “CIV 
Report”), was adopted by the CFA on 23 April 2010, and a related 2010 
update to the Commentary on Article 1 of the OECD Model Tax 
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Convention adopted the report’s conclusions, including those relating to 
addressing governments’ concerns regarding treaty shopping 
opportunities through CIVs. 

• Second, the TRACE Implementation Package (“IP”) endorsed in 
January 2013 by the CFA, included Model Mutual Agreements designed to 
implement the conclusions of the CIV Report.  

The CIV Report contained an extensive discussion of treaty shopping issues in 
relation to CIVs.  It adopted a flexible approach, suggesting that whether or not 
countries would want to introduce Limitation on Benefits (“LOB”) restrictions would 
depend on “the economic characteristics of the various types of CIVs that are prevalent 
in each of the Contracting States” (e.g., indicating that there is less danger of treaty 
shopping where distributions by the CIV to non-resident investors are subject to a 
withholding tax).  The CIV Report further indicated: 

In the case of CIVs, an anti-treaty shopping provision generally would 
seek to determine whether a CIV is being used for treaty shopping by 
determining whether the owners, or a specific proportion of the owners, of 
interests in the CIV are residents of the Contracting State in which the 
CIV is organised or, in some cases, whether the owners of interests in 
the CIV would have been entitled to equivalent benefits had they invested 
directly.  The latter approach would help to ensure that investors who 
would have been entitled to benefits with respect to income derived from 
the source State had they received the income directly are not put in a 
worse position by investing through a CIV located in a third country.  The 
approach thus serves the goals of neutrality as between direct 
investments and investments through a CIV.  It also decreases the risk of 
double taxation as between the source State and the State of residence 
of the investor, to the extent that there is a tax treaty between them.  It is 
beneficial for investors, particularly those from small countries, who will 
consequently enjoy a greater choice of investment vehicles.  It also 
increases economies of scale, which are a primary economic benefit of 
investing through CIVs.  Finally, adopting this approach substantially 
simplifies compliance procedures.  Compliance procedures could be 
greatly simplified, because in many cases, nearly all of a CIV’s investors 
will be “equivalent beneficiaries”, given the extent of bilateral treaty 
coverage and the fact that rates in those treaties are nearly always 10-
15% on portfolio dividends.  

In other words, the CIV Report encouraged a kind of “derivative benefits” 
approach, although it noted that not all countries would favour that approach.  The CIV 
Report suggested a variety of different approaches to determine the level of “good” 
ownership of CIVs, stressing the need to accept “practical and reliable approaches” and 
to avoid any requirement to do frequent tracing of actual ownership on the grounds that 
it was impractical for CIVs to do so.  It suggested a variety of factors relevant to the 
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CIVs of particular States that could provide adequate protection against the risk that 
those CIVs would be used for treaty shopping.  It specified that ownership testing of 
CIVs should be required, if at all, no more frequently than quarterly.  The CIV Report 
stressed the need to coordinate any anti-treaty shopping requirements applied to CIVs 
with more general anti-treaty shopping provisions in a treaty.  The TRACE IP contains a 
series of model mutual agreements that implement the various approaches endorsed by 
the CIV Report. 

The work undertaken to produce the CIV Report and the TRACE IP required 
intensive efforts on the part of a large number of both government and industry 
representatives over a period of five years.  There was extensive consultation with the 
private sector.  The documents reflect the OECD’s strong interest in ensuring that clear 
and practical rules and procedures will be available to allow treaty benefits to flow 
properly to income derived by CIVs, and that pragmatic approaches to treaty shopping 
concerns be followed in respect of CIVs.    

The Discussion Draft proposes an LOB provision that could effectively remove all 
treaty access for the vast majority of CIVs.  The ownership / base erosion safe harbour, 
which is the test most likely to be relevant to CIVs, would effectively require a CIV to be 
able to prove the status of its owners on each of at least 183 days of the year, and 
would not treat any third country residents as “good” owners.  The concern arises that 
CIVs that are widely-held, diversified, and subject to regulation in the countries in which 
they are established would be unable to meet the objective tests. This conflicts with the 
approaches outlined in the CIV Report and TRACE IP mentioned above. 

Moreover, the need to prove treaty eligibility for those CIVs that are primarily 
distributed domestically and would not be restricted by the proposed LOB clause 
suggests that governments would need to introduce additional legislation and 
procedures in order to validate treaty relief claims, including systems to validate, on a 
per income event basis, the make-up of the underlying unit holders. This will 
undoubtedly mean a move away from existing tax treaty relief at source models to a tax 
reclaim system.  We note that such a move would run directly contrary to the 
recommendations endorsed by the CFA in the TRACE project, which favour 
streamlined, relief at source mechanisms.  

The proposals would potentially lead to a vast increase in the number of treaty 
refund claims to be processed by source countries, resulting in increased administration 
costs and increasingly burdensome procedures for CIVs in furnishing source country tax 
authorities with additional information. 

Finally, CIVs would experience significant delays in obtaining their due treaty 
entitlements.  Individuals saving through CIVs for retirement, education, or other short 
or long term needs benefit when the procedures for seeking tax treaty benefits that have 
been negotiated by their governments are uniform, streamlined, and administrable.  
Having treaty rate withholding apply at source, rather than by seeking refunds, is 
particularly important to CIVs because of the certainty provided.  This is because a CIV 
typically calculates its net asset value (“NAV”) on a daily basis.  The NAV is the price at 
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which investors make purchases and sales in a CIV.  Knowing with certainty the source 
country taxation helps to ensure the NAV is priced correctly.  

If the CIV is only able to recognise treaty refunds on a receipts basis because of 
uncertainty around recovery, investors invested in the fund when it suffered the higher 
withholding rate may no longer be invested at the time of an eventual refund (and 
therefore not benefit from that refund).    

Finally the proposed LOB changes would introduce a real disincentive to the 
establishment of cross-border CIVs, something that both the European Union UCITS 
(Undertakings for Collective Investment in Transferable Securities) and AIFMD 
(Alternative Investment Fund Managers Directive) Directives have been encouraging for 
many years. 

We therefore recommend that the OECD amend the proposed LOB provision to 
include an additional safe harbour either for any CIV of the type described in the CIV 
Report (i.e., funds that are widely-held, hold a diversified portfolio of securities and are 
subject to investor-protection regulation in the country in which they are established), or 
alternatively for income derived by such a CIV according to conditions based upon 
those found in the model mutual agreements in the TRACE IP (e.g., based on 
paragraph 2 of the “Bilateral – Equivalent Beneficiaries” model mutual agreement, 
regarding income derived by a CIV to the extent the CIV is beneficially owned by 
“equivalent beneficiaries”, defined to include both residents of the CIV’s Contracting 
State and residents of other States who would be entitled to equivalent relief from 
source State tax on income from the source State to the same extent as any resident of 
the CIV’s State).  If the alternative approach is adopted, the OECD should also provide 
for methods of determining ownership of the CIV based on those described in the CIV 
Report and implemented through the TRACE IP mutual agreements.  

The Main Purpose Test 

The Discussion Draft also proposes adding a so-called “main purpose test” to the 
Model Tax Convention, to operate as an anti-abuse provision in addition to the LOB 
provision.  We understand that this provision would deny treaty benefits in cases where 
obtaining the benefit was one of the main purposes of an arrangement or transaction, 
unless it is established that granting the benefit would be in accordance with the object 
and purpose of the relevant treaty provisions. 

We are concerned that this provision would introduce major uncertainty into 
taxpayers’ claims for treaty relief due to its vague and subjective standard.  This is 
particularly the case in light of the fact that it would apply in addition to the LOB 
provision and other specific anti-abuse provisions in the treaty, including by 
re-evaluating the very areas covered by those other provisions.  We note that this very 
concern about vagueness and subjectivity is what caused the U.S. Senate to reject a 
proposed main purpose test in a pending U.S. treaty  over 10 years ago and to mandate 
that no future U.S. treaties contain such a provision.  Where, as here, the main purpose 
test is proposed to be included in a treaty that already has an LOB provision addressing 
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treaty shopping concerns and a beneficial ownership test addressing conduit concerns, 
the main purpose test seems particularly redundant and unnecessary. 

Our concern relates to the fact that this provision, too, fails to take into account 
the previously completed CIV and TRACE work by the OECD.  It could trigger a variety 
of domestic procedural requirements in participating countries, as each country decided 
what its anti-abuse fact pattern of concern might be and introduced procedural tests 
targeted at those concerns.  We note that the “bad” and “good” examples included in 
the Discussion Draft to illustrate the application of this provision (especially Examples A 
and D) cover portfolio investment benefit issues (entitlement to dividend withholding 
relief on recently acquired shares, and entitlement of a widely held investment company 
(CIV) to benefits) which could cause a source State government to introduce particular 
procedural inquiries as part of its requirements for obtaining relief.  This type of problem 
was the subject of debate during the OECD’s TRACE work, where governments 
sometimes struggled with the objective of arriving at a common, harmonized set of 
procedural requirements for obtaining treaty relief at source.   

We fear that this problem would reappear widely if governments saw a main 
purpose test provision as an invitation to deny relief at source, unless complex factual 
inquiries relevant to smoking out a small minority of abuse cases were satisfied at the 
withholding stage.  Withholding agents faced with a high volume of intermediated 
portfolio investment structures cannot possibly process such complex and diverse 
factual inquiries in the operation of a relief at source mechanism.  Such inquiries are 
more appropriate at an audit stage and should not be introduced into a standardised 
relief at source system.  Moreover, we do not see that the “main purpose test” adds any 
significant protection against treaty abuse that is not already provided by the inclusion of 
an LOB provision and by the anti-conduit aspect of the beneficial owner requirements. 

Accordingly, we recommend deletion of the main purpose test as unnecessary, 
vague, and subjective and too prone to trigger unworkable procedural hurdles to the 
smooth functioning of a relief at source system for high volumes of cross-border 
portfolio income flows.  If the test is retained, we recommend that the OECD include in 
its discussion of the test a reference to the prior work on CIVs and TRACE, and that it 
emphasise in that context the need to provide practical, streamlined procedural rules for 
obtaining relief at source for CIVs and other portfolio investors. 

Specific anti-abuse rules 

 The Discussion Draft proposes to introduce a variety of specific anti-abuse rules 
targeted at the abuse of particular treaty provisions.  These include proposed rules 
aimed at dividend characterization and dividend transfer situations and at transactions 
designed to avoid the application of Article 13(4) relating to the transfer of ownership 
interests in an entity which primarily derives its value from immovable property situated 
in the source State. 

 We would like to emphasise the need, in considering any such anti-abuse rules, 
to consider as well the procedural implementation of those rules and the question of 
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whether they can be implemented without effectively choking off relief at source for the 
vast majority of non-abusive transactions taking place in the market.  For example, even 
in its current form, Article 13(4) requires a snapshot determination of the value of an 
entity’s underlying assets and the percentage of that value represented by immovable 
property in a source State.  That determination may well depend upon access to 
information that is not available to a portfolio investor, including one who is acquiring 
and disposing of shares through public trading on a stock exchange, nor to the 
withholding agents through whom such an investor may derive payment.   

For this reason, and because such situations present little risk of abuse, the 
OECD Commentary notes that some countries choose to carve out small portfolio 
investors or stock exchange transactions from the operation of Article 13(4).  The need 
for such carve-outs is even greater where the determination requires not just one, but 
multiple daily snapshot value determinations over a period of time leading up to a 
disposition.  If such portfolio investors had to prove the non-applicability of Article 13(4) 
before obtaining relief at source under the other provisions of Article 13, the ability to 
obtain treaty relief from the source taxation of capital gains would effectively grind to a 
halt.   

Governments, citizens and business would benefit substantially from the 
enhanced procedures for cross-border-investor tax relief that would be provided by 
TRACE.  Due to the fact that claiming withholding tax relief under treaties and/or a 
country’s domestic tax laws is often cumbersome, and time and resource intensive, end 
investors often are effectively forced to forego the tax relief due to them.  This has 
adverse effects not only on the investor but also on the source country and the 
residence country. 

Source country governments which continue to operate tax reclaim systems 
continue to bear the costs associated with such a system, such as the stamping and 
certification of tax reclaim forms, processing refund payments and reconciling 
information reporting.  Investors, unable to receive the withholding tax relief provided by 
treaties, may claim foreign tax credits for excess tax that they cannot recover, to the 
detriment of their residence governments.  TRACE can address these issues, and its 
streamlined withholding procedures would also make local markets more attractive to 
cross-border investment. 

Accordingly, we urge the OECD to include some reference to the procedural 
challenges of enforcing complex anti-abuse rules through relief at source mechanisms 
applicable to portfolio investors without destroying the relief at source system, and that it 
encourage appropriate carve-outs from such anti-abuse rules (such as those suggested 
for small portfolio investors and stock exchange transactions under Article 13(4)) to take 
the pressure off the implementation challenge.  Such a reference could include a 
reference to the TRACE IP endorsed by the CFA as embodying the appropriate level of 
inquiry for applying treaty relief at the withholding stage. 
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* * * * * 

We appreciate your willingness to consider this submission as you continue your 
work on developing a final version of the Discussion Draft.  The Association stands 
ready to respond to any follow-up inquiries you may have, and our members would 
welcome the chance to meet with you, as necessary, to further explain these issues and 
resolve any questions.  For additional information, please contact the undersigned as an 
initial matter. 

Sincerely yours on behalf of the Association, 

 
Mary C. Bennett 
Baker & McKenzie LLP 
Counsel to the Association 


